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Abstract

This study aims to what extent, according to the Algerian legislator, to impose and
control the legal provisions that govern the judge’s authority to assess the penalty by
identifying the legal rooting of the penalty, and to clarify the relationship of the judge’s
discretionary authority to the function of punishment and the most important objective and
personal controls that the judge uses during the exercise of his discretion, as well as to
Shedding light on the scope of the judge’s discretion in the field of aggravating the penalty
and his authority in general and special aggravating circumstances, identifying the judicial
circumstances that mitigate the penalty and the similarities and differences between them
and the legal mitigating excuses, and finally clarifying the extent of the judge’s absolute,
restricted and relative authority in determining the mitigating circumstances and the scope
of his authority in mitigating the penalty and its effects

The study concluded that the Algerian legislator allowed the judge an expanded
authority in the field of his assessment of the penalty according to his personal conviction,
by issuing penalties and just penalties that contribute to achieving the basic purposes on
which the penalty is based, which is achieving justice and public and private deterrence.
One crime to another and from one case to another, whether by aggravation or mitigation,
but these limits are within the framework of the principle of legality of punishment, i.e.
obligating the judge to pronounce the punishment within the framework of its minimum
and maximum.

Key words
The Judge, the Penalty, The Discretion Of The Judge, The Algerian Legislator
The Penal Code, The Aggravation Of The Penalty, The Mitigation Of The Sentence




